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Qpi nion by Hairston, Adm nistrative Trademark Judge:

Maj or League Baseball Properties, Inc. has filed
applications to register the marks THE BASEBALL CHANNEL! and
M.B TV THE BASEBALL CHANNEL? for, in each case:

entertai nment services, nanely, baseball ganes,

conpetitions and exhibitions rendered |ive,

t hrough broadcast nedia including television and
radio and via a gl obal conputer network or a

! Serial No. 7818355, filed on Novenber 8, 2002, based on an

all egation of a bona fide intention to use the mark in conmerce.
The word BASEBALL is disclainmed apart fromthe mark as shown.

2 Serial No. 78183381, filed on Novenmber 8, 2002, based on a bona
fide intention to use the mark in commerce. The terns TV and
BASEBALL are disclained apart fromthe mark as shown.
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commercial on-line service; providing, producing

and distributing progranm ng for others in the

nat ure of baseball ganes, conpetitions and

exhi bitions and providing information in the

field of sports and entertainnent, all through

broadcast nedi a including tel evision and radio

and via a global conputer network or a comrerci al

on-line service; [and] education services in the

nature of baseball skills instruction.

In application Serial No. 78183355 applicant has
appeal ed the trademark exam ning attorney’s final refusal
to register the mark THE BASEBALL CHANNEL under Section
2(e)(1) of the Trademark Act, 15 U S.C. 81052(e)(1), on the
ground that as applied to the recited services, the mark is
nmerely descriptive of them

In application Serial No. 78183381 applicant has
appeal ed the trademark exam ning attorney’s final
requi renent that applicant disclaimTHE BASEBALL CHANNEL
apart fromthe mark M.B TV THE BASEBALL CHANNEL, and his
final refusal to register the mark absent conpliance with
the final requirenent. Section 6(a) of the Trademark Act,
15 U.S.C. 1056(a). The basis of the disclainer requirenment
is the exam ning attorney’s contention that THE BASEBALL
CHANNEL is nerely descriptive of the recited services.

Briefs have been filed, but an oral hearing was not

requested. Because the underlying issue in each

application is the sane, i.e., whether THE BASEBALL CHANNEL
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is merely descriptive of the recited services, the appeals
have been treated in a single opinion.

It is the examning attorney’s position that THE
BASEBALL CHANNEL is nerely descriptive of applicant’s
specific services of “producing and distributing
programm ng for others in the nature of baseball ganes...
t hrough broadcast media including television.”® The
exam ning attorney contends “[t]he conbined term‘ THE
BASEBALL CHANNEL' nay be used to describe a television
channel about the game of baseball or featuring basebal
ganes. In addition, the eventual broadcasting of prograns
under the term‘ THE BASEBALL CHANNEL’' is nerely descriptive
of the intended purpose or function of the program
production and distribution services recited in the instant
application.” (Brief, p. 4).

The exam ning attorney nade of record the follow ng

definitions from The Anerican Heritage Dictionary of the

Engl i sh Language (4'" ed. 2000):

basebal | : A gane played with a bat and ball by
two opposing teans of nine players, each team
playing alternately in the field and at bat,

the players at bat having to run a course of

four bases laid out in a dianond pattern in order
to score.

® W note that the examning attorney has not argued that THE
BASEBALL CHANNEL is nerely descriptive of any of the other
services set forth in the recitation of services. 1In view
thereof, the exam ning attorney failed to prove that the phrase
is descriptive of such services.
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channel: A specified frequency band for the

transm ssion and reception of electromagnetic

signals, as for television signals.

Applicant, in urging reversal of the refusal to

regi ster, asserts that THE BASEBALL CHANNEL does not
i mredi ately convey any information about the nature of
applicant’s services of “producing and distributing
programm ng for others in the nature of baseball ganes...
t hrough broadcast nedia including television;” and that the
word CHANNEL, in particular, does not describe any feature
or characteristic of applicant’s production or distribution
servi ces.

It is applicant’s position that the definition of
“channel” relied on by the exam ning attorney is not
applicable to applicant’s recited services as they do not
i nvol ve tel evision broadcasting services or the
transm ssion of and reception of television signals.

Furt her, applicant argues that the word “channel” has a
nunber of neani ngs, including “a nmeans of comrunication or
expression”; “a way, course or direction of thought or
action”; “a conduit”; and “to direct toward or into some

n 4

particul ar course. In view of these neani ngs, applicant

* Random House Unabridged Dictionary (2d ed. 1993); Merriam
Webster Online; and Dictionary.com
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argues that its mark may suggest that its services are |ike
a conduit of baseball-related information and content or
t hat through the provision of applicant’s services,
consuners are directed toward or into a nore hei ghtened
interest in the sport of baseball. Applicant concl udes
t hat doubt should be resolved in its favor.?®

Atermis deened to be nerely descriptive of goods or
services, wthin the neaning of Section 2(e)(1) of the
Trademark Act, if it forthwith conveys an i mmedi ate i dea of
an ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. 1In re Gyulay, 820
F.2d 1216, 3 USPQ 1009 (Fed. Cr. 1987) and In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978).
Moreover, in order to be nerely descriptive, the mark mnust
i mredi ately convey information as to the ingredients,
qualities or characteristics of the goods or services with
a “degree of particularity.” See In re TM5 Corporation of
the Anericas, 200 USPQ 57, 59 (TTAB 1978); and In re
Entenmanns Inc., 15 USP@@d 1750, 1751 (TTAB 1990), aff’d,

unpub’d, Fed. Cir. February 13, 1991.

°> W note that applicant, although acknow edging that it was a
non- precedenti al case, nonetheless referred in its reply brief
(p. 3) toIn re Petersen's CQuide (TTAB August 4, 1998). The
Board disregards citation to any non-precedential decision

(unl ess, of course, it is asserted for res judicata, |aw of the
case, or such other issues). See General MIls Inc. v. Health
Val | ey Foods, 24 USP@d 1270, at n. 9 (TTAB 1992).
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Further, it is well established that the determ nation
of mere descriptiveness nust be made not in the abstract or
on the basis of nere guesswork, but in relation to the
goods or services for which registration is sought, the
context in which the mark is used, and the inpact that it
is likely to make on the average purchaser of such goods or
services. See In re Consolidated Ci gar Co., 35 USPQ@d 1290
(TTAB 1995). It has long been acknow edged that there is
thin line between terns that are nerely descriptive and
those that are suggestive. See In re Atavio Inc., 25
USP2d 1361 (TTAB 1992).

The exam ning attorney bears the burden of show ng
that a mark is nerely descriptive of the identified goods
or services. See Inre Merrill, Lynch, Pierce, Fenner, and
Smth Inc., 828 F.2d 1567, 4 USPQ2d 1141, 1143 (Fed. Cr
1987).

In the present case, we find that the exam ning
attorney has not established that THE BASEBALL CHANNEL i s
nmerely descriptive of the services of “producing and
di stributing programm ng for others in the nature of
basebal | ganes...t hrough broadcast nedia including
tel evision.”

There is no dispute that the word BASEBALL is

descriptive of applicant’s services. Indeed, it is clear
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fromthe recitation of services that the progranm ng
applicant intends to produce and distribute is in the
nature of baseball ganes. Therefore a significant
characteristic of such programmng is that it will feature
basebal | ganes.

Further, we recognize that the word CHANNEL is
descriptive of television broadcasting services. However,
the services at issue in this case are not television
broadcasting services, but rather the production and
di stribution of programmng. It is not at all clear from
the definition of “channel” of record that the term has
descriptive significance as applied to such services.
Moreover, the record is devoid of any descriptive uses of
“channel” for the production and distribution of
programm ng. Thus, we are not persuaded that the phrase
THE BASEBALL CHANNEL as used in connection with such
servi ces conveys an i nmmedi ate i dea about the services with
any degree of particularity. Specifically what THE
BASEBALL CHANNEL descri bes about the services of producing
and distributing progranm ng i s anbi guous and uncl ear.

In sum based on the limted record before us, we
concl ude that THE BASEBALL CHANNEL when considered as a
whol e in connection with “producing and distributing

programm ng for others in the nature of baseball ganes...
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t hrough broadcast nedia including television” is not nerely

descriptive. To the extent that there is any doubt in this

case, we have resolved that doubt in applicant’s favor
Decision: In application Serial No. 78183355 the

refusal to register under Section 2(e)(1l) is reversed.

In application Serial No. 78183381 the refusal of

regi stration based on applicant’s failure to disclaimTHE

BASEBALL CHANNEL is reversed.



